
Anyone wishing to do business abroad must
draw up commercial agreements with foreign
counterparts, especially sales contracts.

In the euphoria of approaching the conclusion
of an agreement, the concern for a written
document seems tedious. However, a written
contract - clear and precise – is essential to
set out the rights and obligations and to limit
damage and conflicts between parties.

Even a verbal agreement 
is a valid contract
Many people think that they are engaged only
when they have signed a written contract. This
belief is mistaken. In many countries, including
Belgium, a verbal agreement between parties
is a valid and binding contract. It is possible to
prove this by all kinds of evidence: e-mails, cor-
respondence, reports, etc. 
For example, one can deduce that a company
had actually ordered a delivered product at the
point it agrees to unload and store the product
on its premises.

An agreement may be transcribed into several
documents, not just one. Indeed it can be infer-
red from various e-mails and correspondence
exchanged between the parties.

If the parties decide to draft a written contract
there is no requirement as to the content or

form. The law applies only where the parties
have not foreseen certain conditions. It is thus
considered "residual".

There are, of course, some laws that are natu-
rally binding on the parties, as they tend to pro-
tect the interests of others or the society. One
could say that anything not expressly prohibi-
ted by imperative law is permitted.

Even the title of the document itself has no
significance. For example the minutes of a
meeting which clearly outline the rights and
obligations of the parties and which is signed
by them to accept it, could be used as evi-
dence of a contract.

But take care with written documents (e-mails,
correspondence, reports, etc.) as your words
and actions could be binding without you kno-
wing. Therefore, always state in your offer that
you will be committed only when all parties
sign a written contract or purchase order.

A written contract is above all 
a guarantee to stay on good
terms
In the excitement of the negotiations, drafting a
written contract can often be perceived as a
tedious step that slows the sales process.
Wouldn’t it be simpler to sign an order form of
only 10 lines?  From experience, some good

advice: always draw up a written contract that
is clear, precise and complete.

Furthermore in international trade, there are
many more risks at stake. By exporting or
importing, you make a straightforward opera-
tion more complex. You trade with people who
may perceive differently. You do not necessarily
speak the same language. You may not share
the same culture. You are subject to laws and
regulations that might be completely contradic-
tory to yours. The risk of misunderstanding and
differences of interpretation and opinion are
greatly increased.

In addition, you know your foreign contacts less
than those on your doorstep. Remoteness may
create a barrier to control the correct execution
of the contract.

In the beginning of the working relationship,
everything goes well. The parties trust each
other and believe that they perfectly unders-
tand the terms of the agreement.

But difficulties can appear later on, even years
later. Frustrations and conflicts may arise. Your
business relationship may be strained or even
broken. This may cost you money. You may
even lose your reputation in the market.

Therefore it is vital to draw up a clear contract.
The clearer, more complete and coherent the
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contract, the less it will cause problems or sur-
prises later on.

Non-lawyers should be careful with standard
contracts found on the Internet or elsewhere if
they do not want to take commitments that do
not correspond to their true intent, or that are
contrary to the rules of the country whose law
is applicable to that contract. It is essential to
perfectly understand each clause of the
contract and the unspoken consequences the-
reof.

Some countries require a 
written contract to make it valid
Is a verbal contract valid in all countries?
No, although it is in most countries. For
example Russia, Ukraine, Belarus, Lithuania,
Latvia, Estonia, Hungary, Argentina, Chile and
Paraguay require written documents to make a
contract valid. This is also the case for other
business documents such as offers, accep-
tances, amendments to a contract, etc.

Even a "Letter of Intent” 
is a contract
A Letter of Intent (known as an L.o.I.) is a short
document formalizing the current status of an
ongoing negotiation and is widely used in inter-
national trade. It is the contract that commits
the parties.

Many believe that it has no contractual value.
It often leads to an obligation to continue

negotiating in good faith and on a reasonable
basis, respecting the undertakings described
therein.

To avoid being engaged, it is necessary to spe-
cify that a Letter of Intent is "subject to a writ-
ten (or formal) contract", that is to say there is
no commitment until a written contract has
been signed.

Accurately describe the goods
or services and their value
The aim of a written contract is to clarify for
the rules for cooperation, to avoid conflict and
to spare complex legal proceedings in the
context of international trade.

A written contract has the advantage of clari-
fying and explaining each right and obligation
of the parties, to anticipate situations that may
arise, risks and consequences of a breach of
contract or non-performance of obligations
under a contract.

Amongst other things, it is important to des-
cribe the goods or services for sale, their per-
formance, technical specification, exactly what
is included or excluded in the price (transport
costs, duties, taxes, bank charges?), remembe-
ring to include the general terms of sale. 

Choose the appropriate Incoterm. Select the
law of the contract (that of the buyer or seller?)
and determine the competent jurisdiction (arbi-
tration or court, in what city? etc.).

Ambiguities, vague descriptions and a lack of
accuracy can often lead to disagreement bet-
ween the parties as each party believes in his
own interpretation.

What language should a written
contract be drafted?
The parties have the freedom to choose the
language of the agreement between them. The
only requirement is that the language should
be understood by both. Indeed, consent is
essential to conclude a contract. One cannot
agree on terms that are not fully and correctly
understood.

For example a Dutch-speaking exporter may
draw up a contract in English with a professio-
nal customer based in France if both parties
understand this language.

If the parties have no common language and
speak through an interpreter, the contract can
be written in two or more languages. The
important point is to determine, in writing, what
language prevails in case of question of inter-
pretation or translation error.

What law is 
a contract subject to?
A contract must always be subject to the laws
of a state (country) and only a single state.

It is rare that a sales contract is sufficient in
itself. It needs to be interpreted, completed,
corrected or controlled, giving reference to the
laws of a specific country.

The parties are free to choose the law appli-
cable to their contract. This may be the law of
a country other than the one where the parties
are incorporated.

If the parties have not selected an applicable
law, international conventions (for example, CE
Regulation 593/2008 named Rome I
Regulation) or the private international law of a
judge, may determine it.

The Vienna Convention 
of 1980
For decades, there has been a real desire to
make the laws of international sales contracts
uniform. It is a laborious task as there are
many discrepancies, even contradictions in the
laws of different states of the world.

In 1966 the United Nations established a com-
mittee whose aim was to harmonize and unify
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international trade laws concerning the interna-
tional sale of goods.

This commission –the UNCITRAL– is behind
the United Nations Convention of 11 April
1980 on Contracts for the International Sale of
Goods, commonly known as the Vienna
Convention of 1980: http://www.uncitral.org/
pdf/english/texts/sales/cisg/
V1056997-CISG-e-book.pdf

This Convention - which comprises more than
one hundred articles – mainly concerns the
formation of international sales contracts and
the rights and obligations of the seller and
buyer established in different countries.

It automatically applies to sales contracts
where the "applicable law" is one of the 78
countries that have completely or partially rati-
fied or adhered to it.  

The signatories include:

• The Member States of the European Union
(except the UK, Ireland, Portugal and Malta);
• Switzerland, Norway, Iceland, Russia and the
former USSR countries;
• Israel, Lebanon, the Syrian Arab Republic and
Iraq;
• Australia and New Zealand; 
• The United States, Canada, Mexico, Cuba, the
Dominican Republic, Argentina, Chile, Peru,
Colombia, El Salvador, Honduras, Paraguay,
Uruguay and Venezuela;
• Turkey, Armenia, Uzbekistan, Kyrgyzstan and
Mongolia;
• China, the Republic of Korea, Japan and
Singapore; and
• Egypt, Gabon, Guinea, Mauritania, Liberia,
Uganda, Burundi and Zambia. None of the
North African countries have signed the
Convention.

The Vienna Convention of 1980 applies only to
the international sale of goods.  This means
that the parties are established in different
countries.

Besides the Vienna Convention of 1980, there
are other international conventions relating to
international sales. However, the states that
have signed and ratified them are so few that it
is hardly worth mentioning them in this article.

Christine Destexhe, Export Strategy & Legal
Consultant, Intrade Services SPRL 

(www.intrade-services.com)
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